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FINANCIAL RESPONSIBILITY DEMONSTRATIONS


FOR OWNERS AND OPERATORS


OF WELLS

A.
INTRODUCTION
Under the Safe Drinking Water Act of 1974 (SDWA), the U. S. Environmental Protection Agency (EPA) has established an Underground Injection Control (UIC) program.  Class II, well operators, whether authorized by rule or by permit, are required to " . . maintain financial responsibility and resources to close, plug, and abandon well... " in accordance with an approved plugging and abandonment plan. 

Also, by Board Order No. 42-98, amending Statewide Rule No. 4, oil and gas wells operators are required to maintain and submit proof of financial responsibility and resources as a prerequisite to being issued a permit to drill or a permit to change operators of any well.

To satisfy these requirements, operators must demonstrate financial responsibility by submitting a financial mechanism that meets the approval of the Mississippi State Oil & Gas Board Supervisor (hereafter referred to as Supervisor).  An applicant may choose one of several mechanisms to demonstrate financial assurance:  a financial instrument, such as a surety bond, or letter of credit.

Blanket financial instruments for Class II wells must be separate from blanket instrument for oil and gas wells.

This pamphlet explains what operators and owners (applicants) should do to comply with these requirements.  It  discusses the following four basic elements:

1)
financial responsibility options;

2)
types of financial coverage;

3)
procedures for demonstrating financial responsibility

4)
submission requirements; and

Furthermore, this pamphlet explains the criteria and guidelines the Supervisor will use to evaluate the major types of possible financial responsibility demonstrations that apply to owners and operators of Class II, oil and gas wells.  Each demonstration will be evaluated on a case-by-case basis with close cooperation between the applicant and the Supervisor.  Surety associations and other organizations providing financial services also may find this booklet useful in their business with Class II, oil and gas well applicants for Mississippi.  All information in this booklet is offered only as a guidance to the operator or owners; this booklet contains no new binding regulations, and no new requirements for submitting information to the Mississippi State Oil and Gas Board.  Any method of demonstrating financial responsibility, which fulfills the UIC regulation, MSOGB SWR 63,  and MSOGB SWR 4 which is acceptable to the Supervisor, may be used.

B.
APPLICABILITY
Federal financial responsibility requirements apply to owners and operators in all states and U. S. territories, whereas MSOGB SWR 63 and SWR 4 Financial Responsibility is for Mississippi owners and operators.  This pamphlet applies only to owners/operators of Class II injection, oil and gas wells in Mississippi. 

Operators applying for a new permit should submit evidence of financial responsibility which is effective at the time of permit application but in all cases prior to permit issuance.  A new owner or new operators requesting a MSOGB permit transfer or a Change of Operator for Class II, oil and gas wells shall demonstrate financial responsibility with the request.

C.
FINANCIAL RESPONSIBILITY OPTIONS

As stated in the introduction, the applicant may choose one of several mechanisms to demonstrate financial responsibility.  The basic types of mechanisms are agreements such as surety bonds, letters of credit and funded trusts.  Through these instruments a third party, such as a surety or bank, guarantees the availability of a specified amount of funds for plugging the applicant's wells.

The applicant has to submit a financial instrument that guarantees funds that cover the cost of plugging all of the applicant's wells.  If the coverage amount of the financial instrument meets or exceeds the plugging cost specified in the Proper Plugging and Abandonment Plan, then financial responsibility is demonstrated.

D.
FINANCIAL INSTRUMENTS

Financial instruments are designed to assure continued availability of plugging resources under a variety of circumstances that can occur during well life.  These circumstances include:  a change in financial mechanism by an applicant; a change in ownership of wells; proper plugging and abandonment of wells; and improper plugging and abandonment of wells.  Financial mechanisms submitted by an applicant should meet specific requirements mentioned below.  Sample forms of the instruments are available upon request from the Supervisor.  Instruments similar to these model forms and meeting the regulatory requirements may also be acceptable to the Supervisor.

Note:  It should be remembered for a permit to be revoked and an order to plug and abandon a well is done after proper notice and hearing by the MSOGB.

1.
Surety Bond
A surety bond is a guarantee by a surety company that obligations specified in the bond will be fulfilled.  A Performance Bond, guarantees that if the owner or operator does not properly plug specified wells, the surety company will perform these duties or pay the amount of the bond into the MS Oil and Gas Board Emergency Plugging Fund.

A surety bond should:

Be issued by a surety company on the U. S. Treasury list (Circular 570) of acceptable sureties on Federal bonds.

Specify the well(s) it covers; hence, if new wells are started, a new bond will be required by the Supervisor.

Guarantee that if the owner or operator does not properly plug specified wells, the surety company will pay the amount of the bond into the MS Oil and Gas Board Emergency Plugging Fund.  

Provide for a 120-day notice of cancellation to the owner or operator and the Supervisor.

Provide for payment of its face value into the Emergency Plugging Fund if the owner or operator does not provide substitute assurance to the Supervisor within 90 days of such notice.

The owner or operator may cancel the bond only after written consent by the Supervisor.  Such consent may be given after a substitute financial assurance is provided or the obligations guaranteed have been fulfilled.  

2.
Letter of Credit
A letter of credit guarantees the availability of funds to a specified party subject to the conditions in the agreement.  The letter of credit, normally issued by a bank, should provide for payment of funds into the MS Oil and Gas Board Emergency Plugging Fund.  The payment of the credit amount occurs if the operator fails to plug his wells as required.  The letter of credit should:

Be issued by a bank or other institution whose operations are regulated and examined by a state or Federal agency.

Require that funds in it be deposited into the MS Oil and Gas Board Emergency Plugging Fund if the owner or operator fails to fulfill plugging requirements.

Identify the covered well(s).

Provide for a 120-day notice of nonrenewal from the issuing institution.

Provide that the Supervisor may draw upon the letter of credit if the owner or operator does not provide substitute assurance within 90 days.

Provide that the operator may cancel the letter of credit only with the Supervisor's written consent.

Commercial banks and credit unions meet the qualifications in the regulations for institutions which may issue letters of credit.


3.
Annual Non-Refundable Fee (non-Class II/Disposal Wells)



In lieu of the above financial responsibility instruments, an operator may satisfy the requirements by paying to the Emergency Plugging Fund  a nonrefundable annual fee equal to five percent of the amount of the financial responsibility instrument that otherwise would be required by Statewide Rule 4 for individual wells .  An operator complying with these requirements by payment of the nonrefundable annual fee, must do so as to each well to be covered regardless of whether the operator would have qualified for blanket coverage.

APPENDIX
Acceptable Financial Instruments for UIC Class II, Oil and Gas Wells at the Mississippi State Oil and Gas Board.

I.   Surety Performance Bond

        
          II.    Irrevocable Standby Letter of Credit

I.


SURETY PERFORMANCE BOND No.___________________


FOR MISSISSIPPI STATE OIL AND GAS BOARD


CLASS II OR OIL AND GAS  WELLS


FINANCIAL RESPONSIBILITY REQUIREMENT

BOND COVERS THE PLUGGING OF CLASS II OR OIL AND GAS  WELLS

Date bond executed: _________________________________

Effective date:                                                                             
Principal:                                                                                                                    
        (Legal Name of owner or operator)

                                        (Business address of owner or operator)

Type of organization:                                                                                                

                                     (Individual, joint venture, partnership, or corporation)

State of incorporation:                                                                                                            
Surety(ies):                                                                                                                             

                                                                                (Name)

(Business address)

Operator, API identification number, name of field, county, well name & Permitted location description and plugging and abandonment amount(s) for each  well guaranteed by this bond.  (Indicate plugging and abandonment amounts for each well. Attach separate list as Schedule A if necessary).

Well Information

                                                     Plugging & Abandonment









Amount









                            Amount

Well Name                                                                                                                               
 Field or County_____________________API No.________________________________ 

Sec.                  Township                               Range                             

Total penal sum of bond:  $                                       

Surety's bond number:                                           _  
KNOW ALL PERSONS BY THESE PRESENT, that we, the Principal and Surety(ies) hereto are firmly bound to the Mississippi State Oil and Gas Board (hereinafter called MSOGB), in the above penal sum for the payment of which we bind ourselves, our heirs, executors, administrators, successors, and assigns jointly and severally; provided that, where the Surety(ies) are corporations acting as co-sureties, we, the Sureties, bind ourselves in such sum "jointly and severally" only for the purpose of allowing a joint action or actions against any or all of us, and for all other purposes each Surety binds itself jointly and severally with the Principal, for the payment of such sum only as is set forth opposite the name of such Surety, but if no limit of liability is indicated, the limit of liability shall be the full amount of the penal sum.

WHEREAS said Principal is required, under the Mississippi Oil and Gas Board Regulations, as amended, to have a permit or comply with provisions to operate under rule for each well identified above, and

WHEREAS said Principal is required to provide financial assurance for plugging and abandonment as a condition of the permit or approval to operate under rule, and

NOW THEREFORE, the conditions of this obligation are such that if the Principal shall faithfully perform plugging and abandonment, whenever required to do so, of each well for which this bond guarantees plugging and abandonment, in accordance with the plugging and abandonment plan and other requirements of the permit or provisions for operating under rule and other requirements of the permit or provisions for operating under rule as may be amended, pursuant to all applicable laws, statutes, rules and regulations, as such laws, statutes, rules, and regulations may be amended,

Or, if the Principal shall provide alternate financial assurance and obtain the MSOGB Supervisor's written approval of such assurance, within 15 days after the date of notice of cancellation is received by both the Principal and the MSOGB Supervisor from the Surety(ies), then this obligation shall be null and void.  Otherwise it is to remain in full force and effect.

The Surety(ies) shall become liable on this bond obligation only when the Principal has failed to fulfill the conditions described above.

Upon notification by the MSOGB Supervisor that the Principal has been found in violation of the plugging and abandonment requirements of the MSOGB Rules and Regulation, for a well which this bond guarantees performances of plugging and abandonment, the Surety(ies) shall either perform plugging and abandonment in accordance with the plugging and abandonment plan and other permit requirements or provisions for operating under rule and other requirements or place the amount for plugging and abandonment into the MS Oil and Gas Board Emergency Plugging Fund as directed by the Supervisor.

The Surety(ies) hereby waives(s) notification of amendments to plugging and abandonment plans, permits, applicable laws, statutes, rules, and regulations and agrees that no such amendment shall in any way alleviate its (their) obligation on this bond.

The liabilities of the Surety(ies) shall not be discharged by any payment or succession of payments hereunder, unless and until such payment or payments shall amount in the aggregate to the penal sum of the bond, but in no event shall the obligation of the Surety(ies) hereunder exceed the amount of said penal sum.

The Surety(ies) may cancel the bond by sending notice by certified mail to the owner or operator and to the MSOGB Supervisor in which the well(s) is (are) located, provided, however, that cancellation shall not occur during the 120 days beginning on the date of receipt of the notice of cancellation by both the Principal and MSOGB Supervisor, as evidenced by the return receipts.

The Principal may terminate this bond by sending written notice to the Surety(ies); provided, however, that no such notice shall become effective until the Surety(ies) receive(s) written authorization for termination of the bond by the MSOGB Supervisor in which the bonded well(s) is (are) located.

(The following paragraph is an optional rider that may be included but is not required).

Principal and Surety(ies) hereby agree to adjust the penal sum of the bond yearly so that it guarantees a new plugging and abandonment amount, provided that the penal sum does not increase by more than 20% in any one year, and no decrease in the penal sum takes place without the written permission of the MSOGB Supervisor.

IN WITNESS WHEREOF, the Principal and Surety(ies) have executed this Performance Bond and have affixed their seal on the date set forth above.

The persons whose signatures appear below hereby certify that they are authorized to execute this surety bond on behalf of the Principal and Surety(ies) on the date this bond was executed.

PRINCIPAL:





CORPORATE SURETY(IES):

(Name)






(Name)

(Address)






(Address)  

                                                


                                                   
(Signature(s))





(Signature(s))

                                                


                                                  
(Name)






(Name)

(Title(s))





(Title(s))

Corporate Seal





Corporate Seal

State of Incorporation



State of Incorporation

$                                            


                                                  


Bond Premium





Liability Limit

(For every co-surety, provide signature(s), corporate seal, and other information in the same manner as for surety above).

II.

IRREVOCABLE STANDBY LETTER OF CREDIT No. ___________________


Mississippi State Oil and Gas Board


Class II, Oil and Gas Wells


Financial Responsibility Requirement

TO:
Supervisor

Mississippi State Oil and Gas Board

500 Greymont Avenue, Suite "E"
            Jackson, MS  39202                             

Dear Sir:

We,                                                                                                                                  , 





(Grantor)





at                                                                                                                                                   





(Address)

hereby establish our Irrevocable Standby Letter of Credit No.                       in your favor, for the plugging and abandonment amount(s) for each  well guaranteed by this letter of credit.  (Indicate plugging and abandonment amounts for each well. Attach separate list as Schedule A if necessary).

Well Information

                                             Plugging & Abandonment









Amount









                    Amount

 Well Name                                                                                                                       
 Field/Wildcat County___________________API No.___________ 

Sec.,                 Township                   Range                            
 
 at the request and for the account of

(legal name of owner or operator)

(business address of owner or operator)

up to the aggregate amount of                                                                  
(dollar amount in words)

U. S. dollars ($                     ), available upon presentation of:

1.
Your sight draft authorizing payment to the MS Oil and Gas Board Emergency Plugging Fund bearing reference to this letter of credit No.                    , and

2.
Your signed statement reading as follows:  "I certify that the amount of the draft is payable pursuant to the Statewide Rules and Regulations of 

the MSOGB.

This letter of credit is effective as of (date)                                                    and shall expire on (date at least 1 year later)                                                          , but such expiration date shall be automatically extended for a period of (at least one year)                                      on (date)                                       and each successive expiration date, unless, at least 120 days before the current expiration date, we notify both you and (owner's or operator's name)_______________ by certified mail that we have decided not to extend this letter of credit beyond the current expiration date.  In the event you are so notified, any unused portion of the credit shall be available upon presentation of your sight draft for 120 days after the date of receipt by both you and (owner's or operator's)                                                   as shown on the signed return receipts.

Whenever this letter of credit is drawn on under and in compliance with the terms of this credit, we shall duly honor such draft upon presentation to us, and we shall deposit the amount of the draft directly into the MS Oil and Gas Board Emergency Plugging Fund of in accordance with your instructions.

(Signature)





(Date)

(Name)





(Title)

This credit is subject to:

(  )
the most recent edition of the Uniform Customs and Practice for Documentary Credits, published by the International Chamber of Commerce, 

OR

(  )
the Uniform Commercial Code.

SCHEDULE  A

Bond/Letter of Credit No. _______________________________

Operator ________________________________________

Date  ____________________________________________

Facilities and Plugging Estimates

	Well Name
	API Identification No.
	Field/Wildcat County
	Estimated Plugging Cost

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


